STATE OF CALIFORNIA

STATE BOARD OF EQUALIZATION First Dister. Haywrd
LEGAL DIVIAION — MIC 82 ’

450 N STREET, SACRAMENTO, CALIFORNIA 'DEAN ANDAL
Second District, Stockton

(PO BOX 942879, SACRAMENTO, CALIFORNIA 94279-0082)
Office No. (916) 324-2642 ERNEST J. DRONENBURG, JR.
Fax No. (916) 323-3387 Third District, San Diego

BRAD SHERMAN
Fourth District, Los Angeles

KATHLEEN CONNELL
Controller, Sacramento

August 10, 1995

BURTON W. OLIVER
Executive Director

FAX
Dear M.

This is in response to your letter to Richard Cchsner
Assi stant Chi ef Counsel, Legal Division, dated June 15, 1995.
You present the follow ng fact situation.

Your clients invested in two vacant residential lots in San
Francisco. In 1991, shortly after the soil was tested and the
| ots readied for construction, the property was condenmed by the
City of San Francisco. Your clients were unable to find vacant
lots in San Francisco to replace the condemmed property within
the four year time period set out in Revenue and Taxation Code
section 68, which would entitle themto adjust their base year
value as set out in that statute. They replaced the condemed
property with land with a residential building. You have not
provi ded any additional information on either the origina
property or the replacenent property.

You inquire as to whether the uninproved portion of the
repl acenent property wll qualify as conparable property to the
vacant |ots which were condemmed. Based on the anal ysis set
forth bel ow and assum ng that the unaddressed requirenents are
met, our answer is a qualified - yes. Wile not free from
doubt, it is reasonable to conclude that a division my be nmade
bet ween | and and i nprovenents, and that tax relief is avail able
on a pro-rata basis for the |land based on the facts presented
her ei n.

You have requested that we send copies of this letter to
M. Verne Walton and M. Harry Quinn of the City of San
Franci sco.
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LAW AND ANALYSI S

Revenue and Taxation Code sections 50 and 51 provide that
the taxable value of real property is based on the base year
val ue of the property. Properties purchased or changi ng
ownership after the 1975 lien date are reassessed and base year
val ues redeterm ned. "Change in ownership" is defined in
Revenue and Taxati on Code section 60 which provides that a
"change in ownership" nmeans a transfer of a present interest in
real property, including the beneficial use thereof, the val ue
of which is substantially equal to the value of the fee
interest. Sone transfers are exenpted or excluded from
consi deration as changes in ownership. One such exclusion
relates to the facts of this case.

The California Constitution, Article XIlIl A Section 2(d)
provides, in pertinent part:

"For purposes of this section, the term
"change in ownership' shall not include the
acqui sition of real property as a replacenent
for conparable property if the person
acquiring the real property has been

di spl aced fromthe property replaced by

em nent domai n proceedi ngs, by acquisition by
a public entity, or governnental action which
has resulted in a judgnent of inverse
condemmation. The real property acquired
shal | be deened conparable to the property
replaced if it is simlar in size, utility,
and function, or if it confornms to state
regul ations defined by the Legislature
governing the relocation of persons displaced
by governnental actions...."

As enacted by the Legislature, Revenue and Taxation Code
section 68 inplenments Article XIII A Section 2, subdivision
(d); that statute simlarly defines the term"change in
owner shi p* and addresses natters other than the conparability of
t he acquired/repl acenent property to the original/replaced
property. Property Tax Rule No. 462.5' (attached hereto) was
promul gated by the State Board of Equalization pursuant to its
authority under Governnment Code section 15600 to i npl enent
Revenue and Taxation Code section 68.

'Property Tax Rules are set out in Title 18, California Code
of Regul ati ons.
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Property Tax Rule No. 462.5 provides in part:

"(a) GENERAL. The term ' change in ownership'

shall not include the acquisition of conparable
real property as replacenent for property taken if
t he person acquiring the replacenent real property
has been di splaced fromproperty in this state by:

(1) Em nent domai n proceedings instituted
by any entity authorized by statute to
exerci se the power of em nent domain, or

(2) Acquisition by a public entity, or

(3) Governnental action which has
resulted in a judgnent of inverse
condemmat i on.

"(b) DEFINITIONS. The follow ng definitions
govern the construction of the words or
phrases used in this section.

(1) 'Property taken' neans both property
taken and property acquired as provided in

(a).

(2) "Replaced property' neans rea
property taken.

(3) 'Replacenent property' means rea
property acquired to replace property
t aken.

It appears that the transactions as described fall within
t he neani ng of subdivisions (a) and (b) and neet those threshold
requi renents. W note that subdivision (b) defines both the
"repl aced property” and the "replacenent property” to nean "rea
property . " "Real property” is defined in Revenue and
Taxati on Code section 104 to include both |Iand and i nprovenents.

Subdi vision (c) of Rule 462.5 addresses conparability; the
i ssue of conparability is the critical issue in this case based
on the facts presented. The replaced (original) property was
vacant |and and the replacenent property is land with a
building, ie., land and an inprovenent. Rule 462.5, subdivision
(c) provides:
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"(c) COVWPARABILITY. Replacenent property,

acqui red by a person displaced under

ci rcunst ances enunerated in (a), shall be deened
conparable to the replaced property if it is
simlar in size, utility, and function.

(1) Property is simlar in function if
the repl acenent property is subject to
simlar governnental restrictions, such as
zoni ng.

(2) Both the size and utility of property are
interrel ated and associated wi th val ue.
Property is simlar in size and utility only to
the extent that the replacenent property is, or
IS intended to be, used in the same manner as
the property taken (i.e., single-famly
residential and duplex, nulti-famly
residential other than dupl exes, commerci al,

I ndustrial, agricultural, vacant, etc.) and its
full cash val ue does not exceed 120 percent of
the award or purchase price paid for the

repl aced property.

(A) A replacenent property or any portion

t hereof used or intended to be used for a purpose
substantially different than the use made of the
repl aced property shall to the extent of the

di ssim | ar use be considered not simlar in
utility.

(B) A replacenent property or portion thereof which

satisfies the use requirenent but has a full cash
val ue whi ch exceeds 120 percent of the award or

purchase price shall be considered, to the extent of

the excess, not simlar in utility and size.

(3) To the extent that replacenent property, or any

portion thereof, is not simlar in function, size,

and utility, the property, or portion thereof, shal

be consi dered to have undergone a change in
owner shi p.

EXAMPLE: A hone is replaced by a conbination
dwel Ii ng and commercial property. Relief is
applicable to only the dwelling portion of the
repl acenent property; the comrercial portion
shal | be considered as havi ng changed
owner shi p.
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EXAMPLE: A conbi nation dwelling and conmerci al
property is replaced with a home. Only the dwelling
portion of the property taken shall be considered in
determi ning the conparability and the anmount of
relief. The right to relief on the comrercia
portion of the property taken is waived unl ess
conpar abl e repl acenent conmercial property is
acquired after the date of displacenment and a tinely
request is made for assessnent relief.

EXAMPLE: A conbi nation dwel ling and comerci a
property is replaced with a hone, and |l ater the
di spl aced person al so acquires a separate
conpar abl e repl acenent conmercial property.
Pro-rata relief shall be granted on both the
repl acenent hone and commercial property to the
extent provided in subdivision (b)(1).

* * %"

Rul e 462.5, subdivision (c) requires that the repl acenent
property shall be deened conparable if it is simlar in size,
utility, and function. Subdivision (c)(1) provides that the
property is simlar in function if the replacenent property is
subject to simlar governnental restrictions, such as zoning.
You have not provided any information about either the origina
property or the replacenent property as to governnenta
restrictions. W note that what constitutes sufficient
simlarity of restrictions is a decision that the assessor wll
make based on an eval uation of all the facts.

Subdi vision (c)(2) provides that size and utility of
property are interrelated and associated with value. You have
not provided any information about either property related to
size or value. As the nonetary value of this tax exclusion is
limted by statute and by Rule 462.5, subdivision (c)(2)(B), we

wi Il assunme for purposes of discussion that value and size are
not critical factors in this analysis. These al so, however,
wi Il be decisions that the assessor will make based on

eval uations of all the facts.

Subdi vision (c)(2) continues on and di stingui shes the
utility of residential or comrercial property fromthe utility of
vacant |and. Thus, the replaced (original) property is dissimlar
inutility fromthe replacenent property insofar as there is an
i nprovenent on the replacenent property. However, subdivision
(c)(2)(A), together with the exanples set forth in subdivision
(c), indicate that a pro-rata division of an appraisal unit my
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be considered with regard to simlar and dissimlar utility when

determ ning conparability. Thus, in the facts under

consi deration herein, in our view, relief would be applicable to

only the land portion of the replacenent property. Arguably, the
| and portion of the replacenent property should not be consi dered
to have undergone a change in ownership on the basis that |and

wi t hout an inprovenent is conparable to vacant |and.

Subdi vision (c)(3) provides that to the extent replacenent
property is not simlar in function, size and utility, the
property, or portion thereof, shall be considered to have
under gone a change in ownership. Thus, the inprovenent portion,
in the facts under consideration herein, shall be considered as
havi ng changed owner shi p.

We have previously advised that the assessor should keep in
m nd the underlying intent of the constitutional provision cited
above; it was designed to correct an inequity that nay occur
when a governnental agency forces a property owner to relocate
to make way for a public project through em nent domain
proceedi ngs, public entity acquisition, or inverse condemati on.
The di spl aced property owner should not be faced with the
unpl easant consequence of a tax increase after a governnent-
caused relocation. Thus, the exclusion from change in ownership
related to base year value was adopted. However, the
constitutional provision was not intended to provide a benefit
to the displaced owner; it was intended to conpensate for a
| oss, and certain requirenents and l[imtations were put in
pl ace.

Subsections (d) through (h) of Rule 462.5 relate to other
aspects of this exclusion, i.e., procedures for determning the
adj ust ed base year val ue, ownership requirenents, new
construction required to nake repl acenent property conparabl e,
time limts for qualification, and adm nistration. You have not
rai sed any question as to these aspects, and we will not address
them except to note that the additional requirenments therein
must be net.

In summary, it is our opinion that based on the facts and
| aw di scussed herein, Rule 462.5 allows relief to only the | and
portion of the replacenent property; relief should be calcul ated
as provided in subdivision (c)(2) of the rule with regard to the
| and val ue of the replacenent property in relation to the val ue
of the replaced (original) property (i.e., the vacant lots).

The views expressed in this letter are, of course, only
advi sory in nature. They are not binding upon the assessor of
any county. You may wi sh to consult the appropriate assessor in
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order to confirmthat the described property will be assessed in
a manner consistent with the conclusions stated above.

Qur intention is to provide tinely, courteous and hel pful
responses to inquiries such as yours. Suggestions that hel p us
to acconplish this goal are appreciated.

Si ncerely,

!/ s/ Janet Saunders

Janet Saunders
Tax Counsel

JS:jd

precednt/ endonai n/ 95002. | s

At t achment

cc: Honorable Doris Ward
Assessor
City and County of San Francisco
875 Stevenson Street, Third Fl oor
San Francisco, CA 94103

M. Verne Walton

Chi ef Assi stant Assessor

Cty and County of San Franci sco,
875 Stevenson Street, Room 320
San Franci sco, CA 94103

M. Harry Quinn

Assistant Director of Property

San Franci sco Real Estate Departnent
25 Van Ness Avenue, Suite 400

San Francisco, CA 94102

M. John Hagerty, MC. 62
M. Richard Johnson, MC: 64
Ms. Jennifer WIllis, MC 70



